Vad har Haagtribunalen sagt om Srebrenica?

Syftet med denna text att ar att undersoka dverensstammelsen mellan pastaenden
i en artikel av Jasenko Selimovic! och Haagtribunalens dokument. Det kommer
att framga att Selimovic inte pa nagon punkt formar aterge vad domstolen i Haag
faktiskt séger.

Varfor intraffade massakern i Srebrenica

Peter Handke kommer i Eine winterliche Reise in pa massakern i Srebrenica och
fragar sig hur den kunde intraffa. | en DN-artikel> kommenteras detta med att
”Ingen massaker i den storleksordningen hade intraffat tidigare och det fanns inga
egentliga militéra skal”.

Selimovic reagerar: ”Aven detta ar osant, naturligtvis, skal ar explicit utskrivna i
dokumentet som beskriver sex “Strategiska mal” (se sidorna 147-148 i domen
mot Radovan Karadzi¢) och dér tredje malet ar etablerandet av en landskorridor
till Serbien langs Drinadalen, ndgon sorts landlivlina till ”moderlandet” Serbien,
som tribunalen faststallde i flera domar”.

| de angivna sidorna (147 - 148) av domen finns ingen som helst hanvisning till
att attacken mot Srebrenica skulle ha militara skél. Texten handlar 6verhuvudtaget
inte om Srebrenica utan om det som hande 1992. Vad domstolen talar om &r a)
en militar plan for att sakra forbindelser mellan serbiska omraden i Bosnien i kri-
gets inledningsskede, vilket ledde till b) fordrivning av ickeserber.

360 ...planned a “territorial reorganisation” to allow Bosnian Serbs to control a
large part of the Bosnian territory and which created the basis for the structures
through which their criminal purpose could be achieved. The Trial Chamber found
that ethnic separation and the creation of a largely ethnically homogenous territorial
entity were some of the core aspects of the Strategic Goals and that Karadzi¢ and
the Bosnian Serb leadership planned the military implementation of these goals
through the take-over of territory and the forcible movement of the non-Serb pop-
ulation

The Trial Chamber further found that the Serb forces and the Bosnian Serb Political
and Governmental Organs forcibly displaced Boshian Muslims and Boshian Croats
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from their residences to other locations in Bosnia and Herzegovina or other coun-
tries, which resulted in the change of the ethnic composition of the Overarching
JCE Municipalities. In light of the systematic and organized pattem of crimes
which were committed in each of the Overarching JCE Municipalities over a short
period of time, the Trial Chamber concluded that these crimes were, committed in
a coordinated manner. (Karadzi¢ 2019, s. 148)

| sin iver inser Selimovic inte att han undergraver sin egen tes nar han anfér mili-
tara skal. Om Srebrenica ar resultatet av militara 6vervaganden ar det fraga om
krigsforbrytelser, inte folkmord, eftersom syftet i sa fall inte ar att forgora en folk-
grupp. Detta papekas for ovrigt av domstolen:

The Trial Chamber notes that Article 4 (genocide) demands proof of elements not
required by Article 5 (crimes against humanity). Article 5 offences demand proof
that they have been perpetrated in an armed conflict, as part of a widespread or
systematic attack upon a civilian population. (Krsti¢ 2001, s. 240)

Clearly, genocide has a distinct, mutual element in the form of its requirement of
an intent to destroy a group, altogether, in whole or in part, over and above any
lesser persecutory objective. (Krsti¢ 2001, s. 241)

Utrotning

Selimovic pastar vidare att ”Haag-tribunalen visade att det finns en avsikt att
utrota, se Krstic-domen”. Han ger inga sidhanvisningar och kan inte gora det, ef-
tersom pastaendet ar falskt . Ingen av domarna mot Krsti¢ (2001, 2004), eller na-
gon annan dom i Haag, havdar att nagon skulle ha utrotat nagon. Det hela bottnar
i ett sprakligt missforstand.

Tribunalen gor en distinktion mellan extermination och genocide. Extermination
ar inte detsamma som “utrotning”, vilket man skulle kunna tro, utan en specifik
juridisk term som enligt domstolen innebéar “dédande av ett stort antal manni-
skor”.

483. The actus reus of extermination consists of “the act of killing on a large scale”.
This involves “any act, omission or combination thereof which contributes directly
or indirectly to the killing of a large number of individuals” (Karadzi¢ 2016, s. 185).

Tribunalen diskuterar ingaende fragan.® Begreppet extermination hanfor sig till
brott mot ménskligheten och anvénds i sammanhang dar folkmordskonventionen
inte ar tillamplig. Pa svenska skulle man tala om “massmord”. Domstolens syn

3 Jfr Karadzi¢ 2016, s. 170-209



understryks av att man papekar att extermination inte behover innebéra ”en om-
fattande plan for kollektivt mord”:

There is no requirement to establish that there was a “vast scheme of collective
murder. (Karadzi¢ 2016, s. 185)

Av domen mot Karadzi¢ framgar dessutom att domstolen explicit avvisat akla-
garnas resonemang om att offensiven 1992 — den som Selimovic felaktigt hanvi-
sar till som om det géllde Srebrenica — skulle utgdra folkmord.

In other words, the evidence does not support a conclusion that the only reasonable
inference is that the Accused or any of the alleged members of the Overarching JCE
had the intent to physically destroy the Bosnian Muslim and/or the Bosnian Croat
groups in the Count 1 Municipalities as such. (Karadzi¢ 2016, s. 1006.)

Darmed blir Selimovics pastaenden i dessa avseenden bade missvisande och irre-
levanta.

Forberedelser - beslut om folkmord

Selimovic anser att en massaker dar 8000 méan mérdas under sju dagar maste vara
mycket noggrant forberett. Att det forhaller sig sa ar ett av bevisen for att Srebre-
nica ar ett folkmord. Aven i denna fraga har tribunalen en annan uppfattning. Till
skillnad fran Selimovic menar Haagdomstolen rent principiellt att ett beslut kan
fattas mycket snabbt:

572. Article 4 of the Statute does not require that the genocidal acts be premeditated
over a long period.1277 It is conceivable that, although the intention at the outset
of an operation was not the destruction of a group, it may become the goal at some
later point during the implementation of the operation. Krsti¢ 2001, 201

| domarna rérande Srebrenica framhaller man dessutom genomgaende a) att det
inte gar att avgora exakt nar beslutet om att doda mannen i vapenfor alder fattades,
men att b) de arkebuseringar som borjar 13 juli 1995 &r del av en systematisk plan.

573. The Trial Chamber is unable to determine the precise date on which the deci-
sion to kill all the military aged men was taken. Hence, it cannot find that the kill-
ings committed in Potocari on 12 and 13 July 1995 formed part of the plan to kill
all the military aged men. Nevertheless, the Trial Chamber is confident that the
mass executions and other killings committed from 13 July onwards were part of
this plan. (Krsti¢, 2001, s. 201)

Domstolen papekar alltsa i de forsta domarna (2001, 2004) att det inte med saker-
het gar att avgora nar beslutet om massmord fattades. Man betonar att det &r



omajligt att faststélla huruvida det fanns en plan att avratta man i vapenfor alder
nér trupperna intog Srebrenica:

The Trial Chamber is not, however, convinced beyond reasonable doubt that the
murders, rapes, beatings, and abuses committed against the refugees at Potocari
were also an agreed upon objective among the members of the joint criminal enter-
prise. (Krsti¢ 2001, s. 218).

Detta spelar emellertid enligt domstolen mindre roll. Oavsett vem som fattade
beslutet maste Krsti¢ vid en given tidpunkt haft klart for sig att det fanns en risk
for svara forbrytelser och det ar bland annat mot den bakgrunden han anses skyl-
dig till folkmord (senare medhjélp).

General Krsti¢ may not have devised the killing plan, or participated in the initial
decision to escalate the objective of the criminal enterprise from forcible transfer to
destruction of Srebrenica’s Bosnian Muslim military-aged male community, but
there can be no doubt that, from the point he learned of the widespread and system-
atic killings and became clearly involved in their perpetration, he shared the geno-
cidal intent to kill the men (Krsti¢ 2001, 225).

Detta formuleras pa ett annat sétt nagra sidor senare. Krsti¢ planerade inte massa-
kern och deltog personligen inte i dodandet. Men han hade en befélsposition och
borde ha insett vad som skulle kunna hénda.

General Krsti¢ did not conceive the plan to kill the men, nor did he kill them per-
sonally. However, he fulfilled a key coordinating role in the implementation of the
killing campaign. In particular, at a stage when his participation was clearly indis-
pensable, General Krsti¢ exerted his authority as Drina Corps Commander and ar-
ranged for men under his command to commit killings. He thus was an essential
participant in the genocidal killings in the aftermath of the fall of Srebrenica. In
sum, in view of both his mens rea and actus reus, General Krsti¢ must be considered
a principal perpetrator of these crimes ( Krsti¢ 2001, s. 228).

| ett intressant papekande menar domstolen att forbrytelserna var en forutsebar
konsekvens av den etniska rensning som den bosnienserbiska armén bedrev. For-
muleringarna har betydelse , inte bara for fragan om morden i Srebrenica var pla-
nerade i forvag, men ocksa, som vi skall se, for brottets karaktar.

However, there is no doubt that these crimes were natural and foreseeable conse-
guences of the ethnic cleansing campaign. Furthermore, given the circumstances at
the time the plan was formed, General Krsti¢ must have been aware that an outbreak
of these crimes would be inevitable given the lack of shelter, the density of the
crowds, the vulnerable condition of the refugees, the presence of many regular and
irregular military and paramilitary units in the area and the sheer lack of sufficient



numbers of UN soldiers to provide protection. (Krsti¢ 2001, s. 218)

Vi kan alltsa konstatera att Selimovic inte har tackning for sina pastaenden om
bakgrunden til handelserna i Srebrenica. Det var inte en sedan lange planerad
massaker, utan, om man far tro domstolen, snarare nagot som gick snett (jfr ne-
dan), vilket delvis besvarar Handkes fraga.*

For ovrigt tonar domstolen i den andra domen mot Krsti¢ ned dennes roll och efter
att ha avvisats aklagarens yrkanden domer man generalen for medhjalp till folk-
mord. °

| malen mot Karadzi¢ och andra som atalats efter Krsti¢ anvander sig tribunalen i
hog grad av begreppet JCE, Joint Criminal Enterprise, “gemensamt kriminellt
initiativ”’. Det finns olika sadana JCE, rorande skilda kontexter eller brottsrubri-
ceringar, dar medlemskapet delvis skiljer sig at, men det viktigaste ar Srebrenica.
Domstolen har svart att precisera enskilda personers ansvar, &ven om man far in-
trycket i domen mot Karadzi¢ 2016 att general Ratko Mladi¢ anses ha spelet en
mer aktiv roll &n Karadzi¢. For dvrigt finner man att det gemensamma kriminella
initiativet Srebrenica kommer till stand forst i juli 1995, efter stadens fall.

In relation to the Srebrenica component, the Chamber found that the Srebrenica
JCE came into existence as Srebrenica fell in July 1995. Its common purpose was
to eliminate the Bosnian Muslims in Srebrenica—first through the forcible removal
of the women, children, and the elderly, and later through the killing of the men and
boys—and was shared by the Accused, Ratko Mladi¢, Ljubisa Beara , and Vujadin
Popovi¢ ( Karadzi¢ 2016, s. 2449).

Domstolen haller alltsa fast vid den ursprungliga versionen att beslutet att depor-
tera kvinnor barn, samt avratta mannen kommer efter erdvrandet av Srebrenica,
och att Karadzi¢s roll ar oklar i den meningen att han inte pastas ha varit initiativ-
tagare. Men, liksom i fallet Krsti¢, borde han ha insett vad som skulle ske, vilket
tillsammans med hans ledande position gér honom till medbrottsling:

5843. The Chamber has found above that the Accused learned of the expansion of
the plan to eliminate such that it involved killing the Bosnian Muslim men and boys
of Srebrenica sometime before he spoke to Deronji¢ at approximately 8 p.m. on 13
July.19850 Further, the Chamber recalls its finding that Deronji¢ specifically in-
formed the Accused about the Kravica Warehouse killings at least by the time they
met alone prior to a meeting with a larger group from Srebrenica on 14 July.19851

4 Jfr Magnusson, “Handke fornekar inte massakern i Srebrenica”, Dagens Nyheter, 2019-10-18
5 Krsti¢ 2004, s. 76-87



The Chamber is therefore satisfied that the Accused knew of the large scale Kravica
Warehouse killings by the day after they were committed. Considering that, at a
minimum, this news put the Accused on notice that members of the Bosnian Serb
Forces had killed hundreds of Bosnian Muslim detainees who had been in their
custody following the fall of the Srebrenica enclave, the Chamber finds that the
Accused possessed sufficiently alarming information to justify further inquiry into
whether other unlawful acts had been committed (Karadzi¢ 2016, s. 2449).

Av sérskilt intresse ar att domstolen menar att det som ursprungligen var avsett
som en fordrivning av muslimer fran Srebrenica och dess omgivningar utvecklas
till mord och massmord, samt att Karadzi¢ var inférstadd med detta senast den 13
juli.
The Chamber found that the original scope of the common plan involved the com-
mission of inhumane acts (forcible transfer) and persecution, and that the expanded
scope of the common plan also involved the commission of murder and extermina-
tion. The Chamber also found that the Accused shared the intent for these crimes

and that he agreed with the expanded common purpose, i.e., the killing of the men
and boys, on the evening of 13 July 1995. Karadzi¢ 2016 2513-2514

En forsvarande omstandighet ar att Karadzi¢ underlat att ingripa och att bestraffa
dem som gjort sig skyldiga till mérdandet.

The Chamber finally found that, by virtue of his actions and omissions, the Accused
significantly contributed to the furtherance of the common purpose of the Srebren-
ica JCE. In addition, the Chamber found that the Accused, as a superior exercising
effective control over his subordinates, failed to punish the killings and the related
acts of persecution that occurred prior to the evening of 13 July 1995, which he
either knew or had reason to know. (Karadzi¢ 2016, s. 2513-2514)

Att domstolen efter manga ars utredning, inklusive anvandning av militar tele-
fonavlyssning fran 1992 - 1995, inte lyckas fa fram mer avgorande bevis for vil-
ken enskild person som ytterst ar ansvarig, utan diskuterar i termer av ett kollek-
tivt JCE innebér naturligtvis inte att massakern inte skulle ha intraffat. Beslut av
denna typ fattas sallan skriftligt, men den bild av handelseférloppet som ges av
domstolen har stor betydelse for fragan om “’syfte” i folkmordskonventionens me-
ning. | vart fall hanvisar domstolen inte till nagon Wannsee-konferens, vilket Se-
limovic implicit antyder. Nar det géller sjalva krigets utveckling motsvarar



beskrivningen i stort sett den som ges i standardverk om kriget i Bosnien.®

For klarhetens skull kan tillaggas att domstolen gar in pa de fall av mord eller
mindre massakrer som &gde rum i Srebrenica innan beslut pa hogre nivaer i hie-
rarkin hade fattats och slar fast att Karadzi¢ inte kan anses skyldig till dessa.’

Systematik

Selimovic hdvdat att det 4r "mycket noggrant bevisat i flera domar i Haag” att det
som hande i Srebrenica praglas av en hdg grad av systematik. Det &r sant att man
i domen mot Karadzi¢ dgnar stort intresse at fragan om systematik. Forst diskute-
rar man i ett langt avsikt sjalva begreppet och pa vilket satt det ar relevant for de
fragor domstolen har att ta stéllning till. Man tar upp olika typer av brott i tribu-
nalens stadga och gar darefter in pa konkreta atalspunkter. Stort utrymme agnas
at Municipalities, dvs. det vald och den fordrivning som praglade bosnienserbiska
forsok att i borjan av kriget forena serbdominerade omraden med varandra, och
dar aklagaren i atta fall yrkat pa ansvar for folkmord. (jfr ovan). Domstolen kon-
staterar att det ror sig om systematiska handlingar som innebar brott mot mansk-
ligheten (jfr Karadzi¢ 2016 s. 960, s. 962, s. 967, s. 988) men drar efter en dis-
kussion av forhallanden i fanglager slutsatsen att det inte ar fraga om folkmord.

While the conditions in the detention facilities in the Count 1 Municipalities were
dreadful and had serious effects on the detainees, the Chamber is not convinced that
the evidence before it demonstrates that they ultimately sought the physical destruc-
tion of the Bosnian Muslims and Bosnian Croats. The Chamber is therefore not
satisfied for the purpose of Article 4(2)(c) of the Statute that conditions of life cal-
culated to bring about the physical destruction of the Bosnian Muslims and Bosnian
Croats were deliberately inflicted on these groups in the Count 1
(Karadzi¢ 2016, s.1000).

Vad galler Sarajevo kommer man fram till att attackerna mot staden utgér mord
och brott mot manskligheten. (Karadzi¢ 2016, s. 1883). Aven i sasmmanfattningen
av det som hande under de tre ar som foregick Srebrenica anser domstolen att de
mord och massmord som begatts far betraktas som brott mot manskligheten (Ka-
radzi¢ 2016, s. 2345).

6 Burg, Steven L., and Paul S. Shoup. 1999. The War in Bosnia-Herzegovina. Ethnic Conflict and Inter-
national Intervention. New York ; London : M.E. Sharpe. ; Bougarel, Xavier. 1996. Bosnie, anatomie
d'un conflit. Paris : La Découverte.

7 Karadzi¢ 2016, s. 2444-2447



Betraffande Srebrenica papekar domstolen att mordet pa méan i vapenfor alder,
oavsett om de var civila eller militarer, praglas av en hdg grad av systematik:

The Chamber notes that the operation, which was carried out by the Bosnian Serb
Forces who vigorously pursued the Bosnian Muslim males in the column, encom-
passed the killing of all Bosnian Muslim men in Bosnian Serb custody, irrespective
of whether they were combatants or civilians and regardless of whether they were
captured or had surrendered. The Chamber considers that this, combined with the
manner as well as the systematic and highly organised nature of the killings, demon-
strates a clear intent to Kill every able-bodied Bosnian Muslim male from Srebren-
ica. (Karadzi¢ 2016, s. 2365)

Detta &r emellertid inget stod for Selimovics resonemang. Vad tribunalen sager ar
att det systematiska dodandet av civila och soldater som kapitulerat tyder pa en
intention att doda alla mén i vapenfor alder i Srebrenica. Detta ar en sak, och som
vi skall se har Tribunalen i Haag en annan syn &n Selimovic — och manga andra —
pa vad som menas med folkmordet i Srebrenica

Folkmordet i Srebrenica

De flesta torde utga fran att Tribunalen i Haag har fastslagit att det ar mordet pa
8 000 man i vapenfor alder som konstituerar folkmordet i Srebrenica. | domen
mot Radovan Karadzi¢ sags emellertid nagot annat. For det forsta konstaterar
domstolen att de minst 5 155 man som doédades i Srebrenica mellan 12 juli och
borjan av augusti 1995 genom sitt antal uppfyller kriterierna fér massmord (ex-
termination).

The Chamber finds that at least 5,115 Bosnian Muslims were killed in Srebrenica
between 12 July and early August 1995 and that this satisfies the mass scale element
of the killings for the purposes of extermination. ( Karadzi¢ 2016, 2347)

Detta ar domstolens slutsats. Ingenstans pastas att morden i sig skulle utgora ett
folkmord i konventionens mening. Som papekats i andra sammanhang® anvander
man i domen inte konventionens ordalydelse om att forgora en folkgrupp helt eller
delvis. | stéllet for man ett flerstegsresonemang som slutar i att morden och

8 Magnusson, Kjell. 2008. "Genocide as a Concept in Law and Scholarship : A Widening Rift ?" s. 157-
80 i Festskrift till Anders Fogelklou, utgvien av Ake Frandberg, Stefan Hedlund och Torben Spaak. Upp-
sala: lustus Forlag.



deportationerna tillsammans utgor ett folkmord.

For att forsta resonemangen fran 2016 maste man ga tillbaka till domen mot ge-
neral Krsti¢ 2001, dvs. forsta gangen nagon domdes till ansvar for folkmord i
Srebrenica.

Allmanna resonemang

Domstolen papekar inledningsvis att begreppet ’férgora [destroy] en grupp kan
tolkas pa skilda satt:

The physical destruction of a group is the most obvious method, but one may also
conceive of destroying a group through purposeful eradication of its culture and
identity resulting in the eventual extinction of the group as an entity distinct from
the remainder of the community. (Krsti¢ 2001, s. 201)

Dérefter diskuterar man Raphael Lemkin, folkmordskonventionens upphovsman,
som lagger tonvikten vid fysisk forintelse, men paminner a andra sidan om att en
expertgrupp fran FN som diskuterade forfoljelserna i Sydafrika hade en vidare
tolkning:

that viewed as genocidal any act which prevented an individual “from participating
fully in national life", the latter being understood "in its more general sense” (Krsti¢
2001, s.201)

Man konstaterar sedan att tanken pa “cultural”’ destruction avvisats under arbetet
med konventionen eftersom det i alltfor hog grad skiljer sig “from the physical or
biological destruction that motivated the Convention” (Krsti¢ 2001, s. 202). | det
sammanhanget hanvisas till Internationella juristkommissionens (ILC) uttalande
som gar ut pa att karnan i folkmordskonventionen handlar om fysisk forintelse:

As clearly shown by the preparatory work for the Convention, the destruction in
question is the material destruction of a group either by physical or by biological
means, not the destruction of the national, linguistic, religious, cultural or other
identity of a particular group. The national or religious element and the racial or
ethnic element are not taken into consideration in the definition of the word “de-
struction”, which must be taken only in its material sense, its physical or biological
sense.12

Darefter pekar man pa dem som haft en annan standpunkt, t.ex. FN:s Generalfor-
samling som 1992 betraktade etnisk rensning som en typ av folkmord (Krsti¢
2001, s. 203) och som 1988 betecknat mordet pa 800 manniskor i Shabra och
Shatila som folkmord. Samt pa den tyska konstitutionsdomstolen som har en



mycket vid tolkning:

The Federal Constitutional Court of Germany said in December 2000 that: the stat-
utory definition of genocide defends a supra-individual object of legal protection,
i.e. the social existence of the group [...] the intent to destroy the group [...] extends
beyond physical and biological extermination [...] The text of the law does not
therefore compel the interpretation that the culprit’s intent must be to exterminate
physically at least a substantial number of the members of the group (Krsti¢ 201, s.
203).

Avslutningsvis stannar man infor en tolkning som knappast &r invandningsfri. A
ena sidan papekas att den gangse tolkningen i internationell ratt tar fasta pa att
folkmord innebar en fysisk eller biologisk forgorelse av en grupp. Samtidigt kan
kulturella dimensioner tyda pa en avsikt att forgora gruppen:

The Trial Chamber is aware that it must interpret the Convention with due regard
for the principle of nullum crimen sine lege. It therefore recognises that, despite
recent developments, customary international law limits the definition of genocide
to those acts seeking the physical or biological destruction of all or part of the group.
Hence, an enterprise attacking only the cultural or sociological characteristics of a
human group in order to annihilate these elements which give to that group its own
identity distinct from the rest of the community would not fall under the definition
of genocide. The Trial Chamber however points out that where there is physical or
biological destruction there are often simultaneous attacks on the cultural and reli-
gious property and symbols of the targeted group as well, attacks which may legit-
imately be considered as evidence of an intent to physically destroy the group. In
this case, the Trial Chamber will thus take into account as evidence of intent to
destroy the group the deliberate destruction of mosques and houses belonging to
members of the group. (Krsti¢ 2001, s. 203)

Domen mot Krsti¢ 2001

| anslutning till den syn som fordes fram av den amerikanske juristprofessorn M
Cherif Bassiouni, vars arbete legat till grund for Haagtribunalen,® utgar domstolen
fran att forgorandet av en folkgrupp kan innebéra forgorandet av endast en del av
befolkningen i ett geografiskt omrade som bebos av en del av en folkgrupp. Det
fysiskt forintande av en del av en delgrupp ar alltsa tillrackligt for att “utplina”
gruppen som “distinkt enhet” i ett givet omrade:

® Magnusson, Kjell. 2008. "Genocide as a Concept in Law and Scholarship: A Widening Rift?" , s. 165-
167.
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Indeed, the physical destruction may target only a part of the geographically limited
part of the larger group because the perpetrators of the genocide regard the intended
destruction as sufficient to annihilate the group as a distinct entity in the geographic
area at issue. In this regard, it is important to bear in mind the total context in
which the physical destruction is carried out. (Krsti¢ 2001, s . 208)

Man paminner om att aklagaren velat definiera offren som bosniska muslimer i
Srebrenica eller bosniska muslimer i 6stra Bosnien
In the Indictment, as in the submission of the Defence, the Prosecution referred to
the group of the Bosnian Muslims, while in the final brief and arguments it defined
the group as the Bosnian Muslims of Srebrenica or the Bosnian Muslims of Eastern
Bosnia. s. (Krsti¢ 2001, s. 208)

Skalet till detta var specifika kulturdrag, som skilde muslimerna i Srebrenica/éstra
Bosnien fran andra och gjorde det befogat att betrakta dem som en grupp i kon-
ventionens mening.

592 It was common knowledge that the Bosnian Muslims of Eastern Bosnia con-
stituted a patriarchal society in which men had more education, training and pro-
vided material support to their family. The Prosecution claims that the VRS troops
were fully cognisant that by killing all the military aged men, they would pro-
foundly disrupt the bedrock social and cultural foundations of the group. The Pros-
ecution adds that the mass executions of the military aged men must be viewed in
the context of what occurred to the remainder of the Srebrenica group. The offen-
sive against the safe area aimed to ethnically cleanse the Bosnhian Muslims1313 and
progressively culminated in the murder of the Bosnian Muslim men as well as the
evacuation of the women, children and elderly.1314 In the Prosecution’s view, the
end result was purposeful, as shown by the longstanding plan of Republika Sprska
to eliminate the Bosnian Muslims from the area (Krsti¢ 2001, s. 208)

Forsvaret a sin sida havdar dels att mordet pa 7 500 bosniska muslimer i Srebre-
nica inte kan betraktas som folkmord, eftersom det inte innebar ett férgérande av
den bosnisk-muslimska folkgruppen som sadan, dels att Srebrenica-muslimernas
andel av muslimerna i Bosnien ar mycket liten. Inte heller mérdades kvinnor och
barn.

The Defence argues in rejoinder that, “although the desire to condemn the acts of
the Bosnian Serb Army at Srebrenica in the most pejorative terms is understandably
strong”, these acts do not fall under the legal definition of genocide because it was
not proven that they were committed with the intent to destroy the group as an
entity....First, the killing of up to 7,500 members of a group, the Bosnian Muslims,
that numbers about 1,4 million people, does not evidence an intent to destroy a
“substantial” part of the group. To the Defence, the 7,500 dead are not even
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substantial when compared to the 40,000 Bosnian Muslims of Srebrenica.X® The
Defence also points to the fact that the VRS forces did not kill the women, children
and elderly gathered at Potocari but transported them safely to Kladanj, as opposed
to all other genocides in modern history, which have indiscriminately targeted men,
women and children. (Krsti¢ 2001, s.208-209)

Aven om domstolen anser att den folkgrupp som avses ar bosniska muslimer, ut-
trycker man sig oklart och évertar delvis aklagarens version. Resonemanget slutar
i att morden pa 7 000-8 000 mén i vapenfor alder tillsammans med deportationen
av ca 25000 kvinnor, barn och gamlingar, innebér ett forsok att utplana det
bosniskt-muslimska samhéllet i Srebrenica. Méannens dod ar slutet for omradets
specifika patriarkala kultur.

The Trial Chamber concludes from the evidence that the VRS forces sought to
eliminate all of the Bosnian Muslims in Srebrenica as a community.... Within a
period of no more than seven days, as many as 7,000- 8,000 men of military age
were systematically massacred while the remainder of the Bosnian Muslim popu-
lation present at Srebrenica, some 25,000 people, were forcibly transferred to
Kladanj. (Krsti¢ 2001, s. 211)

Granted, only the men of military age were systematically massacred, but it is sig-
nificant that these massacres occurred at a time when the forcible transfer of the
rest of the Bosnian Muslim population was well under way. The Bosnian Serb
forces could not have failed to know, by the time they decided to kill all the men,
that this selective destruction of the group would have a lasting impact upon the
entire group. Their death precluded any effective attempt by the Bosnian Muslims
to recapture the territory. Furthermore, the Bosnian Serb forces had to be aware of
the catastrophic impact that the disappearance of two or three generations of men
would have on the survival of a traditionally patriarchal society, an impact the
Chamber has previously described in detail. (Krsti¢ 2001, s. 212)

The Chamber concludes that the intent to kill all the Bosnian Muslim men of mili-
tary age in Srebrenica constitutes an intent to destroy in part the Bosnian Muslim
group within the meaning of Article 4 and therefore must be qualified as a genocide.
(Krsti¢ 2001, s. 212)

Det &r tydligt att domslutet, bade genom sina formuleringar och speciella anvand-
ning av begrepp som elimination, destroy, community, group, och mot bakgrund
av domstolens egen atergivning av konventionens innebdrd (enligt Lemkin och

10 Offren utgdr 17,5 procent av befolkningen i Srebrenica. Det kan jamforas med att 17 procent av ser-
berna, 9 procent av de bosniska muslimerna, 6 procent av kroaterna och 77 procent av judarna dédades i
andra varldskrigets Bosnien/Kroatien. Andelarna avser hela befolkningen i den givna gruppen, inte i ett
begransat omrade. Andelen déda i Bosnien som helhet 1992-1995 var 3,4 % av muslimerna/bosniakerna ,
1,6 % av serberna och 1 % av kroaterna. Jfr Kjell Magnusson 2019 samt Magnusson 2008:165.
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ILC) innebér ett avsteg fran en tidigare forstaelse av begreppet folkmord, bade
bland jurister och forskare i humaniora/samhéllsvetenskap!'. Man kan notera att
domarna inte hanvisar till konventionens formuleringar om att forgora en folk-
grupp som sadan, helt eller delvis. | stallet skriver man att det handlar om att
eliminera ett bosniskt-muslimskt samhélle ”som sadant”.

For ovrigt finns en pataglig glidning i resonemanget. Domstolen havdar forst att
syftet var att ’eliminera” det bosnisk-muslimska ”samhaéllet” i Srebrenica genom
att doda mannen. Darefter pastas att detta innebar att den bosnisk-muslimska
gruppen “delvis” har “forgjorts” . Detta framgar annu klarare av sammanfatt-
ningen av domen:

Finally, the Trial Chamber has concluded that, in terms of the requirement of Arti-
cle 4(2) of the Statute that an intent to destroy only part of the group must never-
theless concern a substantial part thereof, either numerically or qualitatively, the
military aged Bosnian Muslim men of Srebrenica do in fact constitute a substantial
part of the Bosnian Muslim group, because the killing of these men inevitably and
fundamentally would result in the annihilation of the entire Bosnian Muslim com-
munity at Srebrenica. In this respect, the intent to kill the men amounted to an intent
to destroy a substantial part of the Bosnian Muslim group. Having already played
a key role in the forcible transfer of the Muslim women, children and elderly out of
Serb-held territory, General Krsti¢ undeniably was aware of the fatal impact that
the killing of the men would have on the ability of the Bosnian Muslim community
of Srebrenica to survive, as such (Krsti¢ 2001, s.226)

Det markliga ar att domstolen inte kan avhalla sig fran en formulering som under-
gréver dess egna argument. Som skal for dodandet anger man militérstrategiska
overvaganden, vilket knappast ar forenligt med konventionens innebdrd.

The strategic location of the enclave, situated between two Serb territories, may
explain why the Bosnian Serb forces did not limit themselves to expelling the Bos-
nian Muslim population. By killing all the military aged men, the Bosnian Serb
forces effectively destroyed the community of the Bosnian Muslims in Srebrenica
as such and eliminated all likelihood that it could ever re-establish itself on that
territory. (Krsti¢ 2001, s. 212

Det bor papekas att domen ar kontroversiell bland forskare och jurister. Vérldens
ledande expert pa folkmordets juridik, professor William Schabas har ifragasatt

11 Magnusson, Kjell. 1999. "Forskningslage." s. 8-50 i Forskningsplan. Programmet for studier kring
Forintelsen och folkmord, Uppsala universitet, red. Harald Runblom. Uppsala: Uppsala Universitet, Cent-
rum for multietnisk forskning.
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domen och menar att det som férekom i Bosnien var massakrer och etnisk rens-
ning.?

Domen mot Karadzi¢ 2016

Domen mot Karadzi¢ utgar fran domen mot Krsti¢ men skiljer sig i flera avseen-
den. Man har samma syn pa bakgrunden till folkmordet, att det ar oklart nar be-
slutet fattas och av vem, dven om man anvander sig av termen Joint Criminal
Enterprise, JCE.

Eftersom atalet mot Karadzié¢ ror kriget i Bosnien i dess helhet kommer Srebrenica
att sattas in en vidare kontext, dar politiska, militdra och andra aspekter beaktas.
Ett exempel ar att h&dndelserna i juli 1995 relateras till det bosnienserbiska age-
randet under en langre period. Man tar bl.a. upp det s.k. Direktiv 7, vilket av
Selimovic i en artikel i GP*® betraktas som bevis for det planerade folkmordet i
Srebrenica.

Tribunalen har en annan mening. Man papekar att direktivet, utfardat i mars 1995,
syftade till att skapa en outhardlig situation for befolkningen i Srebrenica, vilket
enligt domstolen i Haag visade att man hade for avsikt att foérdriva den muslimska
befolkningen fran enklaven.

5681. On 8 March 1995, the Accused issued Directive 7, which included an order
to the Drina Corps to “ create an unbearable situation of total insecurity with no
hope of further survival or life for the inhabitants of Srebrenica and Zepa . 19265
The Chamber finds that such language clearly indicates an intent to force the Bos-
nian Muslim population to leave the enclave (Karadzi¢ 2016, s. 2369).

Domstolen frramhaller att denna plan att “eliminera” de bosniska muslimerna i
Srebrenica genom tvangsfordrivning efter Srebrenicas fall forandras till en plan
som gar ut pa deras “elimination” fran Srebrenica. Det sker i tva steg;

(A) The formation of a common plan to eliminate the Bosnian Muslims in Sre-
brenica by forcible removal

5724. On the basis of the totality of the evidence discussed above, the Chamber
finds that, as Srebrenica fell, the long-term strategy aimed at removing the Boshian

12 Schabas, William A. 2001. Genocide in International Law. The Crime of Crimes. Cambridge: Cam-
bridge University Press.. Andra utvidgade upplagan: Schabas, William A. 2009. Genocide in Interna-
tional Law : The Crime of Crimes. Cambridge: Cambridge University Press. For en sammanfattning och
hanvisningar jfr dven https://en.wikipedia.org/wiki/William_Schabas

13 Selimovic, Jasenko. 2019. "Jasenko Selimovié: Kungen borde viigra dela ut Nobelpriset till Handke."
Goteborgs-Posten (2019-10-19).
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Muslim population from Srebrenica, which had been devised in March 1995, began
to be transformed into a concrete common plan to eliminate them. In the Chamber’s
view, this elimination operation first took the form of forcible removal of the Bos-
nian Muslim population. After receiving the Accused’s order to take the town, the
Bosnian Serb Forces under the command of Mladi¢ and Krsti¢ used heavy shelling
to push the Bosnian Muslims northward, first towards the Bravo Company com-
pound and then north to the UN Compound in Potoc¢ari. In the meantime, following
an initial proposal that in exchange for being given safe passage out of the enclave
the Bosnian Muslims would leave within 48 hours, Mladi¢ ordered the Bosnian
Serb Forces to proceed to Potocari.19449 This was followed by an order to Bo-
rov€anin’s units to take over OP Papa before proceeding to the UN Compound
(Karadzi¢ 2016, s. 2391).

Detta uttrycks, nagot annorlunda, i féljande passus:

5816. The Chamber has already found above that the Accused knew of the concrete
plan to eliminate the Bosnian Muslims in Srebrenica by forcibly removing the
women, children, and elderly men as the long-term strategy aimed at removing the
Bosnian Muslim population from Srebrenica began to be transformed into a con-
crete plan to eliminate them, as the enclave fell, and that he agreed to the further
expansion of that plan so as to involve killings, at the latest during his conversation
with Deronji¢ on the night of 13 July (Karadzi¢ 2016, s. 2347).

Vidare konstaterar domstolen att aklagaren har menat, pa tal om Karadzi¢s med-
lemskap i JCE, att syftet med morden och deportationerna var att se till att den
muslimska befolkningen forsvann fran Srebrenica.

common purpose of which was to “eliminate the Bosnian Muslims in Srebrenica
by kill ling the men and boys of Srebrenica and forcibly removing the women,
young children and some elderly men from Srebrenica” (Karadzi¢ 2016, s. 2367)

Domarna delar uppfattningen och anser att kombinationen av mord och fordriv-
ning far betraktas som folkmord.

On the basis of the analysis set out above, the Chamber finds that—with the intent
to destroy the Bosnian Muslims in Srebrenica, which constituted a substantial part
of the Bosnian Muslim protected group—members of the Bosnian Serb Forces
killed thousands of Bosnian Muslim males and caused serious bodily or mental
harm to thousands of Bosnian Muslims in Srebrenica. The Chamber therefore finds
that the acts described above constitute genocide within the meaning of Articles
4(2)(a) and 4(2)(b) of the Statute. (Karadzi¢ 2016, s. 2367)

Further, the Chamber has found that the acts described above amounted to geno-
cide, as the only reasonable inference based on the pattern of the killings and the
evident intent to kill every able-bodied Bosnian Muslim male from Srebrenica was
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that such killings were committed with the intent to destroy the Bosnian Muslims
in Srebrenica. (Karadzi¢ 2016, s. 2396, 2397

Man kan, liksom tidigare, notera att domstolen anvander begreppen pa ett satt som
avviker frén konventionen. A ena sidan beskrivs massmorden och deportationerna
som folkmord. A andra sidan framhaller man att syftet med morden var att
”destroy the Bosnian Muslims in Srebrenica”, vilket i andra sammanhang ar de-
finierat som eliminerandet” av det bosniskt-muslimska samhéllet” i Srebrenica.
Déremot anvands inte konventionens term ’destroy, in whole or in part” [a group]
as such”.

| stallet hanvisar man till tribunalens stadga'4 och punkterna 4;2 (a) och 4:2 (b).*
Hanvisningarna géller de exempel konventionstexten ger pa handlingar som kan
forekomma under folkmord: sasom (4.2 a): killing members of a group eller
(4.2b): causing serious bodily or mental harm to members of the group; Enligt
konventionen innebar sadana handlingar i sig inte folkmord, savida de inte sker
“with intent to destroy, in whole or in part, a national, ethnical, racial or religious
group, as such”. Pa den punkten ar domstolen ibland otydlig.

Det har tidigare papekats att domarna mot Sikirica (fallet Prijedor) och Krsti¢
(Srebrenica) skilde sig at vad galler argumentation och resonemang om hur folk-
mordskonventionen borde tolkas. | rattegangen rérande Prijedor papekades att de
mellan 2 och 2,8 procent av befolkningen i Prijedor som forlorade livet i massak-
rer eller fanglager inte motsvarar folkmordskonventionens kriterier. | fallet Sre-
brenica fordes inga sadana resonemang.!®

Detta visar att d&ven om folkmordskonventionen, som Selimovic skriver, ingar i
tribunalens stadga, spelar den en undanskymd roll i tribunalens évervéganden vad
galler Srebrenica. Den viktiga fragan om andelen dédsoffer (jfr skrivningen “helt
eller delvis™) lamnas at sidan.

14 Updated statute of the International Criminal Tribunal for the Former Yugoslavia.
https://www.icty.org/x/file/Legal%20L ibrary/Statute/statute _sept09_en.pdf

15 Karadzi¢ 2016, s. 23662367

16 Magnusson, Kjell. 2008. "Genocide as a Concept in Law and Scholarship”; for en jamforelse se s 175—
177.
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Kommentar

Haagtribunalens sétt att diskutera massakern i Srebrenica innebdar att man inte utan
vidare kan havda att domstolen med utgangspunkt fran folkmordskonventionen
har slagit fast att ett folkmord har begatts. For det andra ar det inte helt korrekt att
pasta att en massaker pa man ar forenlig med den juridiska definitionen av folk-
mord.!” Konventionen &r inte andrad, och man kan bara konstatera att de idealty-
piska folkmorden under 1900-talet, den armeniska katastrofen, Forintelsen och
folkmordet i Rwanda, innebar att mén, kvinnor och barn i stor skala, inte sédllan
90 procent i ett land eller en region mordades. | fallet Srebrenica resonerar en
internationell domstol pa ett satt som intuitivt strider mot den gangse inneborden
I begreppet ”forgora” och sjélva idén bakom folkmordskonventionen.

Till saken hor att manga som anser att Srebrenica var ett folkmord implicit utgar
fran Forintelsen. Svante Weyler papekar med ratta i DN att folkmord &r sin egen
orsak. Ett folkmord har inget annat syfte an att férgora en folkgrupp.'® Det ar bara
det att nagot sadant inte dgde rum pa Balkan. Kriget i Bosnien var i sig inget
folkmord. Varken historisk forskning eller tribunalens genomgang bekréaftar den
bild som dominerar i media och dar sjélva beteckningen ger associationer som
forklarar en del av den upprérdhet som riktas mot Peter Handke.

Under alla forhallanden visar denna jamforelse att Jasenko Selimovic i sin artikel
i Expressen fullstandigt saknar tackning for sina pastaenden. De stods inte av tri-
bunalen och &r antingen osanna, irrelevanta eller missvisande. Darmed faller hans
anklagelser om folkmordsfornekande, liksom den opakallade ironin mot en ung
kritiker och medlem av Nobelkommittén.

Om vi atervander till domen mot Karadzi¢ fran 2016, star det klart att tribunalen,
genom att sammankoppla arkebuseringarna av man i vapenfor alder med depor-
tationen av den évriga befolkningen, samtidigt som man framhaller att folkmordet
bestar i att det bosnisk-muslimska samhallet i Srebrenica har utplanats, gor en
tolkning som knappast ar sjalvklar. Dartill har man slagit fast, utifran sin egen
terminologi, att skjutningarna av mannen ar ett fall av extermination, pa svenska
massmord, dvs. ett brott mot ménskligheten, inte genocide:

17 Andersson, Elisabet, Tomas Lundin, and Kurt Brunnberg. "Handke om Srebrenica: Det var inte s jag
menade". Svenska Dagbladet, 2019-10-26.
18 Weyler, Svante. 2019. "Peter Handkes forakt for sanningen." Dagens Nyheter (2019-10-21).
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The Chamber finds that at least 5,115 Bosnian Muslims were killed in Srebrenica
between 12 July and early August 1995 and that this satisfies the mass scale element
of the killings for the purposes of extermination. ( Karadzi¢ 2016, s. 2347)

Mot den bakgrunden kan man undra 6ver attackerna mot Peter Handke. Né&r han
talar om en massaker har han stdd i den dom som betecknar avréttningarna av
méannen i Srebrenica som massmord.

Kjell Magnusson

Uppsala, 28 oktober 2019

Kallor

Andersson, Elisabet, Tomas Lundin, and Kurt Brunnberg. "Handke om Srebrenica: ”Det var inte
sa jag menade"." Svenska dagbladet (2019-10-26).

Bougarel, Xavier. 1996. Bosnie. Anatomie d'un conflit. Paris : La Découverte.

Burg, Steven L., and Paul S. Shoup. 1999. The War in Boshia-Herzegovina. Ethnic Conflict and
International Intervention. New York; London: M.E. Sharpe.;

Karadzi¢ 2016 = Prosecutor v, Radovan Karadzié- Public Redacted Version of Judgement issued
on 24 March 2016. .United Nations. International Tribunal for the Prosecution of Per-
sons Responsible for Serious Violations of International Humanitarian Law Commit-
ted in the Territory of the former Yugoslavia since 1991 Case No.: I1T-95-5/18-T ,.
Date: 24 March 2016 . https://www.icty.org/x/cases/Karadzié/tjug/en/160324 judge-

ment.pdf

Karadzi¢ 2019 = Prosecutor v, Radovan Karadzi¢- Public Redacted- Judgement. United Nations.
International Residual Mechanism for Criminal Tribunals. Case No.: MICT-13-55-A.
Date: 20 March 2019. https://www.icty.org/x/cases/Karadzi¢/tjug/en/160324 judge-

ment.pdf

Krsti¢ 2001 = Prosecutor v. Radislav Krstic. Judgement. United Nations. Tribunal for the Pros-
ecution of Persons Responsible for Serious Violations of International Humanitarian
Law Committed in the Territory of Former Yugoslavia since 1991. Case No. 1T-98-
33-T. 02 August 2001 https://www.icty.org/x/cases/krstic/tjug/en/krs-tj010802e.pdf

Krsti¢ 2004 = Prosecutor v. Radislav Krsti¢. Judgement. United Nations. International Tribunal
for the Prosecution of Persons Responsible for Serious Violations of International Hu-
manitarian Law Committed in the Territory of the Former Yugoslavia Since 1991. Case
No: IT-98-33-A. Date: 19 April 2004,
https://www.icty.org/x/cases/krstic/acjug/en/krs-aj040419e.pdf

18


https://www.icty.org/x/cases/karadzic/tjug/en/160324_judgement.pdf
https://www.icty.org/x/cases/karadzic/tjug/en/160324_judgement.pdf
https://www.icty.org/x/cases/karadzic/tjug/en/160324_judgement.pdf
https://www.icty.org/x/cases/karadzic/tjug/en/160324_judgement.pdf
https://www.icty.org/x/cases/krstic/tjug/en/krs-tj010802e.pdf
https://www.icty.org/x/cases/krstic/acjug/en/krs-aj040419e.pdf

Magnusson, Kjell. 1999. "Forskningslage." s. 8-50 i Forskningsplan. Programmet for studier
kring Forintelsen och folkmord, Uppsala universitet, red. Harald Runblom. Uppsala:
Uppsala Universitet, Centrum for multietnisk forskning.

Magnusson, Kjell. 2008. "Genocide as a Concept in Law and Scholarship: A Widening Rift?" s.
157-180 i Festskrift till Anders Fogelklou, utgvien av Ake Frandberg, Stefan Hedlund
och Torben Spaak. Uppsala: lustus Forlag.

Magnusson, Kjell. 2019. "Handke fornekar inte massakern i Srebrenica”." Dagens Nyheter
(2019-10-17).

Schabas, William A. 2001. Genocide in International Law. The Crime of Crimes. Cambridge:
Cambridge University Press..

Schabas, William A. 2009. Genocide in International Law : The Crime of Crimes. Cambridge:
Cambridge University Press, Second Edition.

Selimovic, Jasenko. 2019. "Jasenko Selimovi¢: Kungen borde végra dela ut Nobelpriset till
Handke." Géteborgs-Posten (2019-10-19).

Selimovic, Jasenko. 2019. "Rebecka Kérde saknar kunskap om Srebrenica." Expressen (2019-
10-23).

Updated Statute of the International Criminal Tribunal for the Former Yugoslavia.
https://www.icty.org/x/file/Legal%20Library/Statute/statute sept09 en.pdf

Weyler, Svante. 2019. "Peter Handkes forakt for sanningen.”" Dagens Nyheter (2019-10-21).

19


https://www.icty.org/x/file/Legal%20Library/Statute/statute_sept09_en.pdf

